
STATE OF NEI,,f YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

C . B .  N o r t o n  &  S o n s  I n c .
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Highway Use Tax
under Art ic le 27 of the Tax law for the Period
4/ ts  -  B /76 .

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of TaxaLion and Finance, over 18 years of age, and that on
the  4 th  day  o f  December ,  1981,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cer t i f ied  mai l  upon C.B.  Nor ton  & Sons Inc . ,  the  pe t i t ioner  in  the  w i th in
proceeding'  bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

C . B .  N o r t o n  &  S o n s  I n c .
Peth  Rd.
Great Val}ey, Ny I474I

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(post of f ice or off ic ial  deposit .ory) under the exclusive care and custody of
the united states Postar service within the State of New york.

That deponent further says
herein and that the address set
o f  the  peL i t ioner .

Sworn t.o before me this
4 th  day  o f  December ,  1981.

t ha t  t he  sa id  add ressee  i s  t he  pe t i t i one r
for th on said wrapper is  the last  known address

/f a4ur,'r/ -



STATE OF NEW YORK
STATE TAX COMMISSION

In the

c .  B .

for Redeterminat ion
of a Determinat ion
under  Ar t i c le  21  o f
4/ ts  -  8 / t0 .

Matt.er of  the Pet i t ion
o f

Nor ton  & Sons Inc .

o f  a  Def ic iency  or  a  Rev is ion
or a Refund of Highway Use Tax

Lhe Tax Law for the Period

AFFIDAVIT OF MAILING

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  4 th  day  o f  December ,  1981,  he  served the  w i th in  noL ice  o f  Dec is ion  by
cert i f ied mai l  upon Bert  R. DohI the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Ber t  R .  DohI
Congdon,  Per reau l t ,  Doh l  &  I { i xson,  Esqs .
1 0 7  M a i n  S t .
Salamanca, NY 14779

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That  deponent  fur ther  says that  the said addressee is
of  the pet i t . ioner  here in and that  the address set  for th on
Iast  known address of  the representat ive of  the pet i t ioner .

the representat ive
said wrapper is the

. 1 '

Sworn to before me this
4 th  day  o f  December ,  1981

L . i

.== - i'C -f"'- C-' ''.. 
. 1" t' "l*



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  4 ,  1981

C . B .  N o r t o n  &  S o n s  I n c .
Peth  Rd.
Great  Va l ley ,  NY I474I

Gentlemen:

Please  take  no t i ce  o f  Lhe  Dec i s i on  o f  t he  S ta te  Tax  Commiss ion  enc losed
he rew i th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant  to  sec t ion(s )  510 o f  the  Tax  Law,  any  proceed ing  in  cour t  to  rev iew an
adverse decision by the Stat.e Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 30 days from the
date  o f  th is  no t ice .

Inquir ies concerning the computaLion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Comrnissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very  t ru ly  yours ,

STATE TAX COMMISSION

Peti t ioner '  s Representat. ive
Ber t  R .  Doh l
Congdon,  Per reau lL ,  Doh l  &  I { i xson,  Esqs
1 0 7  M a i n  S t .
Salamanca, NY 14779
Taxing Bureau' s Representat ive



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

c. B. NORToN & SON, INC.

for a Hearing to Review a Determinat ion of
Highway Use Tax under Article 2I of the Tax Law
for  the  Per iod  Apr i l ,  7973 th rough August ,  1976.

DECISION

Pet i t ioner ,  C .  B .  Nor ton  & Son,  Inc . ,  Pe th  Road,  Great  Va l ley ,  New York

14741, f i led a pet i t ion for a hearing to review a determinat ion of highway use

tax under Art ic le 2I of  the Tax Law for the period Apri l ,  1973 through August,

t976 (Fi le No. 2L344).

A formal hearing was held before Doris Steinhardt,  Hearing Off icer,  at  the

off ices of the State

Buf fa lo ,  New York ,  on

Congdon, Perreault  &

Division appeared by

c o u n s e l ) .

Tax Commission, State 0ff ice Bui lding, 65 Court  Street,

Ju ly  8 ,  1981 a t  10 :45  A.M.  Pet i t ioner  appeared by

Doh l ,  Esqs .  (Ber t  R .  Doh l ,  Esq. ,  o f  counse l ) .  The Aud i t

Ra lph  J .  Vecch io ,  Esq.  (Pat r i c ia  l .  Brumbaugh,  Esq. ,  o f

,  an Assessment of Unpaid Truck Mi leage Tax (subsequent ly

3 ,  1978) ,  asser t ing  add i t iona l  taxes  due under  Ar t i c le  2 I  o f

ISSI]E

l{hether the Audit  Divis ion properly asserted addit ional highway use taxes

against pet. i t ioner,  based upon an upward adjustment to the weight.  of  the

tractor in a tractor-trai ler combinat ion.

FINDINGS OF FACT

1.  0n  June 20 ,  1977,  the  Aud i t  D iv is ion  issued to  pe t i t ioner ,  C .  B .

Norton &

adj usted

S o n ,  I n c .

on March
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through August, 1976, plus penalt ies andthe Tax Law for the period Apri l ,  1973

in te res t ,  as  fo l lows:

Unloaded weight adjustment
Maximum gross weight adjustment

TAX

$  62 .78
312.64

PENATTY & INTEREST

$  12 .30
700.47

€tTr:n
Tax
Penalty and interest
Accrued interest to 3/20/78
Total  due
Payment applied
Balance

$375 .42
ttz.77
26.2r

$51270
96  . 51

tr1?:Et
2. During Lhe period at issue, pet i t ioner owned one 1970 Mack tractor and

a number of t rai lers which, in combinaLion, pet i t ioner used to haul wood

products. For purposes of Art ic le 21 of the Tax Law, pet i t ioner chose to

calculate i ts tax based upon the weight of the tractor plus the gross weight of

the heaviest t rai ler.  The assessment resulted from an upward adjustnent to the

weight of the tractor by the Audit  Divis ion.

3. When pet i t ioner purchased the tractor from Mack Trucks, Inc. ,  the

sel ler completed on pet i t ioner 's behalf  a temporary cert i f icate of registrat ion

for submission to the Department of Motor Vehicles, which cert i f icate ref lected

a weight of 12,500 pounds for said tractor.  Pet i t ioner did not have the

tractor weighed unt i l  the Audit  Divis ion requested that i t  do so during the

course of the audit .

The Chassis Del ivery Receipt given to pet i t ioner by the sel ler showed

the various i tems with which the tractor was equipped, including two auxi l iary

fuel tanks with capacit ies of 55 and 85 gal lons, respect ively.

4. 0n or about January 12, 7973, pet i t ioner f i led an Appl icat ion for

Highway Use Permits for the Mack t .ractor and for seven trai lers,  the loaded and

unloaded weight of which were given as fol lows:



TYPE

Tractor
Semi - t ra i le r
Semi-trai ler
Semi - t ra i le r
Semi - t ra i le r
Semi - t ra i le r
Semi - t ra i le r
Semi - t ra i le r

AND MODET
VEHICIE

-3 -

I]NIOADED WE]GHT
OF VEHICTE

72,540
13 ,000
13  ,500
9 ,500

13 ,000
13 ,  o0o
13  ,000
13  ,000

MAXIMI]M GROSS
IIEIGHT

MAKE
OF

Mack
Fruehauf
Thei le
Rodger
Trai lmobi le
Trai lmobi le
Gindy
Gindy

oolooo
60  ,000
39  ,5oo
60 ,000
60 ,000
60 ,000
60  ,000

trai lers by

the maximum

71,000 pounds

Peti t ioner calculated the maximum gross weight of the

subtract ing the weight of the Mack tractor (12r500 pounds) from

load permit ted under the Vehicle and Traff ic law (at that t ime

p lus  a  3  percent  a l lowance) .

On or about JuLy 24, L973, pet i t ioner f i led a supplementary appl icaLion

for two Fruehauf trai- lers;  and on or about September 13, 7974, pet i t ioner f i led

a further supplement.ary appl icat ion for a Trai lco trai ler.  Pet i t ioner calculated

the weights of the three addit ional t rai lers by the same method described

supra .

5. In December, L976, at the Audit  Divis ion's request,  pet i t ioner had the

tractor weighed with a ful l  load of diesel fuel .  The weight sl ip of Donelson

Trucking & Storage ref lected a weight for the Lractor of 14r620 pounds.

6 .  D iese l  fue l  we ighs  approx imate ly  7 .7  pounds per  ga l lon .  Thus ,  the

weight of the diesel fuel in the two tanks would account for approximately

1,078 pounds of the discrepancy between the weight of the tractor as shown on

the weight sl ip and the weight as reported by pet i t ioner on i ts appl icat ion for

permi t .

7.  During the period in quest ion, pet i t ioner was never charged with a

violat ion of the weight provisions of the vehicre and Traff ic law.



B. For the report ing

the weight of the heaviest

truck mi leage tax returns,

d iese l  fue l  bu t  a lso  so  as

combinat ion as reported on

- 4 -

period subsequent to the audit ,  pet i t ioner modif ied

trai ler as wel l  as the weight of the tractor on i ts

so as to ref lect the weight of the tractor with

to maintain the total  weight of the tractor-trai ler

i ts audited returns.

CONCTUSIONS OF IAhI

A. That subdivis ion (2) of sect ion 503 of the Tax Law al lows a carr ier to

calculate i ts highway use taxes using the "combinat ion weight" of  t ractor and

trai ler.  Said subdivis ion def ines combinat ion weight as "the gross weight of

the trai ler i f  operated with a load, or the actual weight of the trai ler i f

operated without any load whatsoever,  plus the actual weight of the heaviest

t rac to r  fo r  wh ich  a  permi t  i s  requ i red  under  sec t ion  f i ve  hundred two. . . " .

B. That subdivis ion (7) of sect ion 501 sets forth the def ini t ion of

unloaded weight as fol lows:

' rrUnloaded weightr shal l  mean the actual weight of the motor vehicle,
which includes al l  equipment necessary for the performance of the
funct ion of the vehicle as a vehicle,  necessary for the safety of the
vehicle,  permanently attached to the vehicle,  used exclusively for
the protect ion of the load carr ied by the vehicle or used exclusively
for the loading or unloading of the vehicle."

This Commission has held that the language ". . .al l  equipment necessary for the

per fo rmance o f  the  func t ion  o f  the  veh ic le  as  a  veh ic le . . . "  inc ludes  a  fu l l

tank of diesel fuel .  Matfer of  Consol idated Freightways Corporat ion of Delaware,

JuIy 3, 1981. Therefore, the Audit  Divis ion properly required pet i t ioner to

weigh i ts Mack tractor with the fuel  tanks f i l led.

C. That.  pet i t ioner has not demonstrated that the increase in weight of

the tractor (with fuI I  fuel  tanks) did not result  in a corresponding increase

in the weight of the combinat ion tractor-trai ler and that the weight of the

combinat ion tractor-t . rai ler remained constant.  Pet i t ioner 's assert ion that i t
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was never charged with an overweight violat ion during the period under consider-

at ion is unpersuasive, without proof that the tractor-trai ler was weighed

during the period or proof of the gross weight of the heaviest t rai ler.

A permit  may be issued under Art ic le 27 for a vehicle,  the weight of

which is in excess of the l imitat ions imposed by the Vehicle and Traff ic Lawl

mileage traveled by such vehicle is taxable under Art ic le 21. Tax Law sect ion

502.4; 20 NYCRR 472.5. Moreover,  the Vehicle and Traff ic Law provides for the

issuance of a special  permit  to operate a vehicle,  the weight of which exceeds

the l imitat ions i rnposed. Vehicle and Traff ic law sect ion 385.15.

D. That a carr ier may make appl icat ion to the Commission for a corrected

permit ,  founded upon a decrease in the gross or unloaded weight of a motor

vehicle,  but such appl icat ion must be f i led in the month of January. Tax Law

s e c t i o n  5 0 2 . 1 ( a ) ;  2 0  N Y C R R  4 7 3 . 5 .

E. That.  Lhe pet i t ion of C. B. Norton & Son, Inc. is hereby denied and the

assessment  o f  unpa id  L ruck  mi leage tax ,  as  ad jus ted  on  March  3 ,  7978,  i s

sustained, together with such minimum interest as is lawful ly due.

DATED: Albany, New York STATE TAX COMMISSION

DEC 0 4 1981


